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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER
ADM NI STRATI VE REVI EW AND ACTI ON BY THE CH EF ADM NI STRATI VE HEARI NG
CFFI CER

United States of Aneri ca, Conpl ai nant V. United Pottery
Manufacturing and Accessories, Respondent; 8 U S.C. 1324a Proceedi ng,
Case No. 89100047.

AFFI RVATI ON BY THE CH EF ADM NI STRATI VE HEARI NG OFFI CER OF THE
ADM NI STRATI VE LAW JUDGE' S JUDGVENT BY DEFAULT

On April 21, 1989, the Honorable Earldean V.S. Robbins, the
Adm nistrative Law Judge assigned to this case, issued an order regarding
t he above-styled proceeding, entitled "~ Judgnent by Default.'' Pursuant
to Title 8, United States Code, Section 1324a(e)(6) and Section 68.52 of
the applicable rules of practice and procedure, appearing at 52 Fed. Reg.
44972-85 (1987) [hereinafter Rules] (to be codified at 28 C.F.R Part
68), the Chief Adninistrative Hearing Oficer, upon review of the
Adm ni strative Law Judge's Order, and in accordance with Section 68.52
of the Rules, supra, affirnms the Administrative Law Judge's Oder, and
hereby closes the file and disposes of all proceedings. The attached
nmenorandum of law is incorporated in and nade a part of this order.

Any person or entity seeking judicial reviewmy file a petition in
the Court of Appeals for the appropriate circuit. The tinme period for
filing expires forty-five (45) days fromthe date of the Adm nistrative
Law Judge's Final Order.

SO ORDERED:

Dat ed: May 19, 1989.

RONALD J. VI NCOLI,
Acting Chief Adninistrative Hearing Oficer
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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Aneri ca, Conpl ai nant V. United Pottery
Manufacturing and Accessori es, I NC. , Respondent ; 8 US.C 1324a
Proceedi ng; Case No. 89100047.

VEMORANDUM OF LAW I N SUPPORT OF THE FI NAL AGENCY CORDER BY THE CHI EF
ADM NI STRATI VE HEARI NG OFFI CER

l. SYNOPSI S OF PROCEEDI NG

On Cctober 25, 1989, the United States of Anerica, by and through
its agency, the Inmigration and Naturalization Service [hereinafter |NS]
served on the Respondent a Notice of Intent to Fine, charging Respondent
with eighteen violations of Section 274A(a)(1)(B) of the Immigration and
Nationality Act (8 U S.C 1324a(a)(1)(B) of the Inmigration Reform and
Control Act of 1986 (hereinafter IRCA)). The Notice of Intent to Fine was
served on Dennis Mecham general nmanager for Respondent, and i nforned
Respondent that the INS intended to order themto pay a fine of $3,600.
The Notice of Intent to Fine also stated that Respondent could contest
the charges by filing a witten request for a hearing before an
Adm ni strative Law Judge. This request nust be submitted to the INS
within thirty days followi ng the service of the Notice of Intent to Fine.

On Novenber 17, 1988, Respondent, by and through Dennis Mecham
filed with the District Director of the INS, Phoenix District, a witten
request for a hearing.

On January 27, 1989, the INS filed a conplaint agai nst Respondent
with the Ofice of the Chief Adm nistrative Hearing Oficer,
incorporating in it the Notice of Intent to Fine. The conplaint formally
charged Respondent with eighteen violations of Section 274A (1324a) and
asked that an order be issued directing the Respondent to pay a $3, 600
fine.

The Office of the Chief Admnistrative Hearing O ficer assigned this
matter to the Honorabl e Earl dean V. S. Robbins, Adm nistrative Law Judge,
on February 1, 1989. Also on February 1, 1989, the Ofice of the Chief
Admi nistrative Hearing Oficer sent a Notice of Hearing to the parties,
setting down a hearing to be held in or around the dendale, Arizona on
May 30, 1989. Pursuant to Section 68.6 of the applicable rules of
practice and procedure, appearing at
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52 Fed. Reg. 44972-85 (1987) [hereinafter Rules] (to be codified at 28
C.F.R Part 68), the Respondent was given thirty days (until March 3,
1989) in which to file an answer.

On March 14, 1989, Respondent filed a voluntary Petition for Relief,
under Chapter 11 of the Bankruptcy Code, in the United States Bankruptcy
Court for the District of Arizona.

On March 28, 1989, Conplainant filed with the Adm nistrative Law
Judge a Motion for Summary Decision and a Mdtion for Default Judgnent,
al ong with supporting nmenoranda. However, on April 5, 1989, Conpl ai nant
filed a subsequent notion to hold their Mtion for Sunmary Decision in
abeyance pending a ruling by the Administrative Law Judge on the Mbtion
for Default Judgnent. The Motion for Default Judgnent was based on
Respondent's failure to answer the Conplaint within the thirty day tine
peri od.

Prior to the Conplainant's Mtion to Hold in Abeyance, the
Respondent sent notice to the INS and the Adnministrative Law Judge of
their filing in the Bankruptcy Court. The Notice was received by the
Adm ni strative Law Judge on March 30, 1989.

. THE ADM NI STRATI VE LAW JUDGE' S JUDGVENT BY DEFAULT

The Adm nistrative Law Judge issued the Judgnent by Default on April
21, 1989. The Administrative Law Judge reasoned that since the respondent
filed no response to the Mtion for Default Judgnent (based on
Respondent's failure to file an Answer), as required by 8 CF. R 68.6,
the allegations of the Conplainant were uncontroverted. Thus, the
Adm nistrative Law Judge concluded that respondent had violated
274A(a) (1) (B) of the Act (8 U S. C. 1324a(a)(1)(B)) and ordered that the
Respondent pay a noney penalty in the sum of $3,600. The schedul ed
heari ng was cancel | ed.

Pursuant to Section 68.52(a) of the Rules and in response to the
Adm ni strative Law Judge's Judgnent by Default, the Respondent filed with
the Ofice of the Chief Adnministrative Hearing Oficer a Request for
Adm ni strative Review, received May 4, 1989. The INS filed a reply brief
on May 15, 1989.

[11. RESPONDENT' S CONTENTI ONS

Respondent nmintains that the default judgnent should be vacated
since the entire proceedi ng should have been stayed pursuant to 11 U S. C
362(a); thus the default judgnent was entered in violation of the
automatic stay. They point out that the Conplainant " never sought relief
from the automatic stay in Respondent's bankruptcy proceeding to allow
it to continue these proceedings and seek default judgnent against
Respondent.'' Respondent's Request

351



1 OCAHO 57

for Administrative Review at 1. Furthernore, the INS' s action to obtain
and enforce the judgnent is stayed by 11 U S. C. 362(b)(5).

V. COVPLAI NANT' S CONTENTI ONS
In its reply brief to Respondent's request for admnistrative

review, the Conplainant contends that the INS is exenpt from the
automatic stay provision of 11 U S.C. 362(a) because the enforcenent of

enpl oyer sanction under |IRCA ""is clearly a police and regulatory
function of the agency.'' INS Brief at 2. They assert that | RCA expresses
the intent of Congress "~ "that as a matter of public policy enployers who
fail to conply with the “enployer sanctions' laws will be fined.'' 1d.

at 10. The INS distingui shes obtaining a judgnent from seeking to enforce
a judgnment; by nerely obtaining a judgnent, the INS asserts, they have
not violated the automatic stay.

V. THE INS IS A GOVERNMENTAL UNIT ENGAGED IN THE ENFORCEMENT COF I TS
PCLI CE AND REGULATORY POVER

A petition filed by a party in bankruptcy court under 11 U S. C
Sections 301, 302 and 303 greatly affects the disposition of any pending
matter before other courts. Once a petition has been filed in the
bankruptcy court, it operates as a stay of:

the commencenent or continuation, including the issuance or enpl oyment of process,
of a judicial, admnistrative, or other proceedi ng agai nst the debtor that was or
coul d have been commenced before the commencenent of the case under this title, or
to recover a claim against the debtor that arose before the comencenent of the
case under this title.

11 U.S.C. 362(a)(1)

Pursuant to this section of the Bankruptcy Code, any other judicial
adm nistrative, or other proceeding against the party [provided it is not
excepted under 11 U. S.C. 362(b)] is stayed pending the outconme of the
case in bankruptcy. The intent of 11 U S.C. 362(a)(1l) is to protect the
debtor and pernit ~“the debtor to attenpt a repaynent or reorganization
plan, or sinply to be relieved of the financial pressures that drove him
into bankruptcy.'' Notes of Committee on the Judiciary, Senate Report No.
95-989. This subsection was not intended by Congress to limt the rights
of the creditors, but to allow "~ “an orderly exam nation of the debtor's
and creditor's rights.'' Notes of Conmittee on the Judiciary, House
Report No. 95-595.

Subsection (b) of 11 US C 362 lists the exceptions to the
automatic stay provision of subsection (a) and includes, anong others,
t he conmencenent or continuation of a crimnal action or proceeding. In
addi tion, subsection (b)(4) exenpts a governnental unit,
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stating that the filing of a petition in bankruptcy does not operate as
a stay " “under subsection (a)(1l) of this section, of the commencenent or
continuation of an action or proceeding by a governnental unit to enforce
such governnental unit's police or regulatory power."''

A second exenption is codified at Section 362(b)(5). The filing of
a petition in bankruptcy does not operate as a stay of "~ “the enforcenent
of a judgnent, other than a noney judgnent, obtained in an action or
proceeding by a governmental unit to enforce such governnental unit's
police or regulatory power."''

The Conplainant argues that this proceeding cones wthin the
exception in Section 362(b)(4) because it is an action relating to the
enforcenent of enployer sanctions under a federal act (Title 8, United
States Code, Section 1324a) which prohibits the hiring of illegal aliens
and seeks to protect the sovereignty of United States' borders. The Act
al so places on the enployer an obligation to conply with an Enpl oynent
Verification System The INS asserts that their agency is charged by
Congress to enforce Title 8 and effectuate the public policy that has
been expressed.

The question of whether an enpl oyer sanction proceeding cones within
the exception to the automatic stay does not appear to have been
considered by the courts thus far. However, the courts have considered
whet her actions by other types of regulatory agencies fall under the
automatic stay. The Eighth Circuit held that the automatic stay did not
apply to an Equal Enploynent Opportunity Conmission (hereinafter
E.E.O C.) action under Title VII and allowed the entry of a noney
judgnent for injunctive relief and backpay. EEE.OC v. Rath Packing
Conpany, 787 F.2d 318 (8th Cir. 1986). The court reasoned that ° when
E.EQC sues toenforce Title VII it seeks to stop a harmto the public-
-invidious enploynent discrimnation which is as detrinental to the
wel fare of the country as violations of equal protection and consuner

safety laws, which are expressly exenpt from the automatic stay.'' 787
F.2d at 325. The entry of a noney judgnent was permtted but the
enforcenent of the noney judgnent, in the form of a detailed paynent

pl an, was not.

In the case of In re Tauscher, 7 B.R 918 (Bankr. E.D. Ws. 1981),
t he bankruptcy court, relying on the | anguage of House Report No. 95-595,
concluded that the Secretary of Labor was exenpt fromthe automatic stay
and the agency was allowed to continue proceedi ngs brought under the Fair
Labor Standards Act for the assessnent of penalties for violation of the
child labor laws, up to and including the entry of a noney judgnent. 7
B.R at 920. The court noted there that only the enforcenent of a noney
j udgnent woul d be
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stayed by the automatic stay. This case is closely anal ogous to the case
at hand in that both involve the assessnment of penalties by an agency
because of violation of a federal act.

The respondent, relying on Penn Terra Ltd. v. Dept. of Environnental
Resources, 733 F.2d 267, 271 argues that the stay is applicable to " al
entities''--both governnmental and private. However, the court in Penn
Terra noted that Section 362(b)(4) provides an exception to this broad
| anguage. The Court cited the legislative history of the Code (S. Rep.
No. 95-989 at 52, 1978 U S. Code Cong. & Ad. News at 5787, 5838; H
Report No. 95-595 at 343, 1978 U. S. Code Cong. & Ad. News at 6299) for
the proposition that "~ “where a governnental unit is suing a debtor to
prevent or stop violations of fraud, environnmental protection, consumner
protection, safety or simlar police or regulatory laws, or attenpting
to fix damages for violation of such law, the action or proceeding is not
stayed under the automatic stay.'' 733 F.2d at 272. Thus respondent's
reliance on Penn Terra is misplaced. In Penn Terra., the court concl uded
that the Departnent of Environmental Resources, in acting to enforce an
injunction, was within the scope of its police and regul atory power. That
exerci se of power was intended to protect the health, safety and welfare
of the public. The suit therefore was ~“properly brought as an equitable
action to prevent future harm and did not constitute an action to
enforce a judgnent.'' 733 F.2d at 278. The automatic stay provision in
that case was i napplicabl e.

Here, the INS's actions cone within the police and regul atory power
of a governnental wunit. The INS is attenpting to carry out Congress'
intent to protect our borders and in doing so the INS acts in the
public's best interest. Therefore the automatic stay did not bar the INS
from obtaining the default judgnent. No relief from the automatic stay
was requir ed.

VI . THE INS's ACTIONS DO NOT CONSTI TUTE AN ATTEMPT TO ENFORCE A MONEY
JUDGVENT

The respondent argues that even if the conplainant falls into the
Section 362(b)(4) exception as a governnental entity, that since this
proceedi ng involves an attenpt to obtain and enforce a noney judgnent,
it would be stayed in accordance with Section 362(b)(5). W agree with
Respondent that Section 362(b)(5) provides "~“an exception to the
exception'' in that actions to enforce noney judgnents are affected by
the automatic stay. However, the case before us does not involve the
enforcenent of a noney judgnent.

The Court in Penn Terra distinguished the entry of a nbney judgnent

froma proceeding to enforce a noney judgnent. The court indicated that
a seizure of the debtor's property to satisfy a
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judgnent is what was proscribed by Section 362(b)(5). The Court noted
that ~“the nere entry of a nobney judgnent by a governnental unit is not
af fected by the automatic stay, provided of course that such proceedi ngs
are related to that governnent's police or regulatory power.'' 733 F.2d
at 275.

The Court cited the legislative history of Section 362(b)(5) for
support:

Par agraph (5) nekes clear that the exception extends to permt an injunction and
enforcenment of an injunction, and to pernit the entry of a noney judgnent but does
not extend to pernit enforcement of a noney judgnent. Since the assets of the
debtor are in the possession and control of the bankruptcy court, and since they
constitute a fund out of which all creditors are entitled to share, enforcenent by
a governnental unit of a noney judgnent would give it preferential treatnent to the
detriment of all other creditors.

733 F.2d at 272. (CGtations omtted) No such preferential treatment is
being given to the INS

In this case, the Conplainant's actions in obtaining the judgnent
of default do not anmobunt to the enforcement of a nobney judgnent. The
default judgnent is not self executing;, no paynent plan is set forth in
the Order. Cf. E.E.OC v. Rath Packing Conpany. supra at 4. Rather, it
constitutes the entry of a final judgnment. The default judgnent is no

nmore than an entry of a noney judgnent. "~ [T]he Courts have allowed
governnental units to fix the anmount of penalties, up to and including
the entry of a noney judgnment.'' U.S. v. Ncolet, Inc., 857 F.2d 202, 209

(3rd Cir. 1988). Section 362(b)(5) has not been violated; the entry of
the default judgnment was not inproper. As the INS conceded in their
brief, “~“the Service now takes its place anong the other creditors.'' INS
Brief at 15. No preferential treatnment is being given to the INS; the INS
is “nerely protecting its rights, and placing the Government on an equa

footing with the other creditors.'' |d. at 2.

In conclusion, the INS is exenpted fromthe automatic stay provision
of 11 U. S.C. 362(a) because it is a governnental unit acting to enforce
its police and regulatory power. The Order of Default Judgnent does not
ampunt to enforcenent of a noney judgnment and therefore it is not
violative of Section 362(b)(5) and it is excepted from the autonmatic
stay.
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